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Introduction 

Thank you for participating in this educational and impactful program for Sonoma County 

high school students.  This year’s theme is Individual Liberties in Current Events.  The 

Law Week Committee has selected several highly relevant hot-button issues and carefully 

curated the following curriculum to help you prepare for your classroom presentations and 

discussions.  Your role as a presenter is to talk about the law and guide a meaningful 

discussion by asking neutral questions.   

Each of you has been assigned a classroom at a specific high school.  The schedule you were 

provided has contact information for the teacher.  Please contact your assigned teacher 

prior to the presentation (this is also a good time to find out about class size, and any other 

specifics of interest to you).  

Be creative and interactive with your presentations.  The discussion questions and 

classroom demonstrations and exercises at the end of the materials are just suggestions.  

Once you are in contact with the teacher, feel free to create whatever format you think will 
be most engaging. 

You will have approximately 1 hour to present and engage in discussions.  Time available 

may change at each location.  Please verify the time available to speak when you contact the 
teacher. 

You should plan to spend a little time, at either the beginning or the end of the 
presentation, discussing the legal profession and your personal careers. 

These materials are presented in an outlined format, but you need not follow that 

order.  A lot of information is provided here; take what you wish, adapt it to fit your 
presentation, and supplement if you so desire. 

 

On behalf of the Law Week Committee, including Dale Miller, Beki Berrey, Eric Gullotta, 

Nicole Jaffee, Regan Masi, Jack Sanford, Dan Wilson, Magdalena McQuilla, Alison Ronald, 

and Walter Rubenstein, we would like to thank all of you for participating in Law Week 
2020. 

- Carmen Sinigiani and Andrew Spaulding, 2022 Law Week Co-Chairs 

 

Finally, the Law Week Committee extends a very special thanks to Susan Demers at the 

Sonoma County Bar Association for her extraordinary and seamless work behind the 

scenes to make Law Week happen. 
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1. INDIVIDUAL LIBERTIES – HISTORY AND BACKGROUND 

1.1 HISTORY OF INDIVIDUAL LIBERTIES IN THE UNITED STATES 

Liberty Defined1  

• The quality or state of being free 

o The power to do as one pleases 

o Freedom from physical restraint 

o Freedom from arbitrary or despotic control 

o The positive enjoyment of various social, political, or economic rights and 

privileges 

o The power of choice 

• A right or immunity enjoyed by prescription or by grant 

o Permission especially to go freely within specified limits 

 

Civil liberties are rights guaranteed by the Constitution (primarily from the First 

Amendment). They have been described as natural rights which are inherent to each 

person. While they are commonly referred to as “rights,” civil liberties actually operate as 

restraints on how the government can treat its citizens. As such, the First Amendment's 

language (“congress shall make no law”) explicitly prohibits the government from 

infringing on liberties, such as the freedom of speech.  While certain rights can be 

considered both a civil right and a civil liberty, the distinction between the two lies within 

source and target of the authority. Civil liberties are constitutionally protected freedoms. 

On the other hand, civil rights are claims built upon legislation. For example, the freedom of 

religion is recognized as both a civil right and civil liberty. It is protected under the 

Constitution from government infringement as well as under the Civil Rights Act of 1964 

from being the basis of discriminatory practices. 

 

 
1 Merriam-Webster Dictionary 
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History2 

• Late 1600’s England established something similar to our Bill of Rights.   

o It included many of the civil liberties we enjoy today including the right of free 

speech and a form of the right to bear arms. 

o When the British settlers came to the United States and established the 13 

original colonies, they brought with them British thinking and rule 

• In the mid-1700’s the United States declared their independence from Britain 

o One of the most important roles of government was to protect our personal 

rights 

o When the United States Constitution was written, many of our modern civil 

liberties were incorporated into the Bill of Rights 

• During the early 1800’s the United States Supreme Court was given the power to strike 

down legislation that is found to be unconstitutional 

o This gave even more protection to our civil liberties because now the Supreme 

Court was there to protect those rights. 

o Marbury v. Madison (1803) 5 US 137 (see discussion below) 

o The Fourteenth Amendment incorporated our civil liberties to the states, so that 

the individual states could not create laws that were against the Bill of Rights. 

• Declaration of Independence3 

o July 4, 1776 

o “We hold these truths to be self-evident, that all men are created equal, that they 

are endowed by their Creator with certain unalienable rights, that among these 

are Life, Liberty and the pursuit of Happiness.” 

• Bill of Rights4 

o Civil liberties are the rights guaranteed to the citizens of the United States by the 

Constitution and Bill of rights.   

o The Bill of Rights spells out Americans’ rights in relation to the government.  

 
2 https://study.com/academy/lesson/origins-of-civil-liberties-in-the-united-states-history-timeline.html  
3 https://www.archives.gov/founding-docs/declaration-transcript  
4 https://users.csc.calpoly.edu/~jdalbey/Public/Bill_of_Rights.html  
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o It guarantees civil rights and liberties to the individual 

o It is the first 10 Amendments to the Constitutioni 

▪ 1: Freedom of religion, speech, press, assembly and petition 

▪ 2: Right to keep and bear arms in order to maintain a well regulated 

militia 

▪ 3: No quartering of soldiers 

▪ 4: Freedom from unreasonable searches and seizures 

▪ 5: Right to due process of law, freedom from self-incrimination, double 

jeopardy 

▪ 6: Rights of accused persons to a speedy and public trial 

▪ 7: Right of trial by jury in civil cases 

▪ 8: Freedom from excessive bail, from cruel and unusual punishments 

▪ 9: Other rights of the people not denied if not enumerated in the 

Constitution 

▪ 10: Powers reserved to the states 

 

1.2 LANDMARK SUPREME COURT CASES THAT HAVE IMPACTED, CLARIFIED OR 
EXPANDED CIVIL LIBERTIES5 

 
• Marbury v. Madison (1803) 5 U.S. 137 

o Established the principle of judicial review 

o The power of the federal court to declare legislative and executive acts 

unconstitutional 

• Crandall v. Nevada (1868) 73 U.S. 35 

o Freedom of movement between states is a fundamental right 

o A state cannot inhibit people from leaving a state by imposing a tax for leaving 

• Brown v. Board of Education (1954) 347 U.S. 483 

o Overruled the “separate but equal” doctrine 

o Equal Protection Clause 

 
5 https://en.wikipedia.org/wiki/List_of_landmark_court_decisions_in_the_United_States 
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o Held that state laws establishing racial segregation in public schools are 

unconstitutional.   

• Mapp v. Ohio (1961) 367 U.S. 643 

o The exclusionary rule (which prevents prosecutors from using evidence that was 

obtained by violating the Fourth Amendment) applies not only to the federal 

government, but also to the states. 

• Gideon v. Wainwright (1963) 372 U.S. 335 

o Held that the Sixth Amendment requires the States to provide attorneys to 

criminal defendants who are unable to afford their own.   

o This case extended the right to counsel to the States. 

• Miranda v. Arizona (1966) 384 U.S. 436 

o Restricts prosecutors from using a defendant’s statements made in response to a 

custodial interrogation as evidence unless they can show the defendant was 

informed of their right to counsel as well as the right against self-incrimination 

before questioning, and that the defendant not only understood his/her rights, 

but voluntarily waived them. 

• Roe v. Wade (1973) 410 U.S. 113 

o Laws that restrict a woman’s ability to have an abortion prior to viability are 

unconstitutional. 

▪ This case prohibited most restrictions during the first trimester and 

permitted only health-related restrictions during the second trimester. 

o This decision was partially overruled by Planned Parenthood v. Casey (1992) 

505 U.S. 833  

▪ Held that a woman is still able to have an abortion before viability, but 

several restrictions are now permitted during the first trimester. 

 

 

  

SCBA's Law Week 2022 Curriculum 6 of 31



2. VACCINE MANDATES 

“Being all equal and independent, no one ought to harm another in his life, health, liberty or 

possessions”, John Locke, Second Treatise of Government. 

 

“Revolt is the right of the people”, John Locke. 

 

2.1 VACCINE REGULATION HISTORY 

 

Government Regulation. 6 

 

• The development and growing use of smallpox vaccine in the early 1800s triggered 

the establishment of vaccination mandates, especially for children. Then, as the 

incidence of smallpox declined over time, some governments loosened 

requirements, while other mandates remained in place. At the same time, a variety 

of governmental agencies and regulations emerged to oversee the production and 

testing of vaccines. 

 

• The judicial branch of U.S. federal government has had a role as well in vaccination. 

A variety of court decisions have considered the validity of vaccination mandates 

and have attempted to address the conflict between individual rights and protection 

of the public’s health. 

 

Below are a variety of events associated with the establishment of vaccination mandates 

and the role of government agencies in monitoring vaccine production and use. 

 

NOTE: Smallpox’s origin is unknown but earliest record is approx. 300 BC. In 1796, Edward 

Jenner introduced the modern smallpox vaccine. Smallpox had a 30% mortality rate and is 

estimated to have killed 300 million people in the 20th century. 

 

Timeline:  

 

• 1813 

U.S. Vaccine Agency Established, The U.S. Congress authorized and James Madison 

signed “An Act to Encourage Vaccination,” establishing a National Vaccine Agency. 

James Smith, a physician from Baltimore, was appointed the National Vaccine Agent. 

The U.S. Post Office was required to carry mail weighing up to 0.5 oz. for free if it 

contained smallpox vaccine material—an effort to advance Congress’s ruling to 

“preserve the genuine vaccine matter, and to furnish the same to any citizen of the 

United States.” 

 
6 The History of Vaccines, College of Physicians of Philadelphia 
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• 1855 

Vaccination Law Passes, Massachusetts passed the first U.S. law mandating 

vaccination for schoolchildren 

 

• 2/20/1905 

U.S. Supreme Court Addresses Vaccination, The U.S. Supreme Court in the case of 

Jacobson v. Massachusetts upheld the constitutionality of mandatory smallpox 

vaccination programs to preserve the public health. 

 

Primary Holding; A state may enact a compulsory vaccination law, since the 

legislature has the discretion to decide whether vaccination is the best way to 

prevent smallpox and protect public health. The legislature may exempt children 

from the law without violating the equal protection rights of adults if the law applies 

equally among adults. 

 

Case Commentary, Since Harlan sought to balance the police power of the state with 

individual liberties, later judges would refer to his opinion to support either side of 

the debate. The Supreme Court has continued to follow his reasoning. This case 

became more prominent during the COVID-19 era, when it has been used to 

support shelter-in-place orders and mask mandates. The Supreme Court also 

denied an injunction to plaintiffs who were seeking to block a vaccine mandate for 

health care workers in Maine 

 

• 1922 

School Vaccination Requirements, By this time, many United States schools required 

smallpox vaccination before children could attend. Some students and their families, 

however, sought the help of the courts to avoid the requirement. One such case was 

considered by the U.S. Supreme Court, when Rosalyn Zucht, a student from San 

Antonio, Texas, was excluded from a public school for failure to present proof of 

vaccination. 

 

 The court determined that a city ordinance was a law of the state—and that it was 

“within the police power of a state to provide for compulsory vaccination.” 

 

2.2 CURRENT VACCINE LAWS 

 

Immigration Vaccine Requirements. 

Vaccination Requirements for Immigrants 

Some vaccines are expressly required by statute. Others are required because the Centers 

for Disease Control and Prevention (CDC) have determined they are in the interest of public 

health. 
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The Immigration and Nationality Act (INA) specifies the following vaccinations: 
• Mumps, measles, rubella; 
• Polio; 
• Tetanus and diphtheria toxoids; 
• Pertussis; 
• Haemophilius influenza type B; and 
• Hepatitis B. 

CDC requires the following additional vaccines for immigration purposes: 
• Influenza; 
• Pneumococcal pneumonia; 
• Rotavirus; 
• Hepatitis A; 
• Meningococcal; and 
• COVID-19. 

If the applicant has not received any of the listed vaccinations and the vaccinations are age 
appropriate and medically appropriate, the applicant has a Class A condition and is 
inadmissible. 

State Vaccination Requirements.  

State laws establish vaccination requirements for school children. These laws often apply 

not only to children attending public schools but also to those attending private schools 

and day care facilities. All states provide medical exemptions, and some state laws also 

offer exemptions for religious and/or philosophical reasons. State laws also establish 

mechanisms for enforcement of school vaccination requirements and exemptions. 7 

 

National Federation of Independent Business v. Department of Labor and Ohio v. 

Department of Labor. January 13, 2022 Supreme Court Ruling (595 U.S. 21A244 & 

21A247 (2022)); Challenge to first ever national vaccine mandate and it was imposed by 

OSHA (Occupational Safety and Health Administration) not Congress. Court concluded that 

OSHA’s proposed emergency temporary standard (ETS) was a “workaround” attempting to 

regulate public health broadly, as opposed to occupational hazards specifically, the court 

found that applicants are likely to prevail on the merits, the opinion grants the applications 

for emergency stay and thus blocked OSHA from enforcing its vaccine-or-test regime 

pending full review by the Sixth Circuit. The opinion begins with a focus on the text of the 

Occupational Safety and Health (OSH) Act. In particular, it emphasizes the multiple 

references to “employment” in the statute, noting that the Act was intended to 1) ensure 

“safe and healthful working conditions” and 2) empower the Department of Labor (DOL) to 

promulgate such standards as are “reasonably necessary or appropriate to provide safe or 

healthful employment” (emphasis added in opinion). The court then explains that the ETS 

 
7 CDC, Centers for Disease Control and Prevention 
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in question here is no ordinary exercise of the federal government’s power, but an 

“encroachment into the lives—and health—of a vast number of employees.” The court 

concludes that the OSH Act itself does not plainly authorize OSHA’s actions in this regard. 

The OSH Act limits its delegation of authority to matters of workplace safety, not of the 

broader or universal public health: “Although Congress has indisputably given OSHA the 

power to regulate occupational dangers, it has not given that agency the power to regulate 

public health more broadly.” It found that COVID-19 is not an occupational hazard in 

most workplaces, but rather a universal risk in work and non-work settings alike; 

thus, the risk does not plainly fall within the scope of OSHA’s statutory authority.8 

 

DISSENT (3 justices); The dissenting opinion, jointly written by the three Democratic-

appointed justices, spurns their conservative colleagues’ “serious misapplication of the 

applicable legal standards.” In the dissenting justices’ joint view, applicants are unlikely to 

prevail on the merits, because “OSHA’s view perfectly fits the language of the applicable 

statutory provision.” The dissent concludes that OSHA was not just authorized but 

commanded by Congress (through the OSH Act) to act in this way.  

 

ACLU’s TAKE 

But we see no civil liberties problem with requiring Covid-19 vaccines in most 

circumstances.  While vaccine mandates are not always permissible, they rarely run 

afoul of civil liberties when they involve highly infectious and devastating diseases 

like Covid-19 

 

2.3 QUESTIONS 

 

1. Clearly we have a history of allowing some vaccine mandates as they relate to public 

health at the expense of our civil liberties. Do these theories still hold today in the 

world of COVID?  

 

2. Are civil liberties more or less important during a global health emergency? Are we 

even in a global health emergency? 

 

3. Personal Liberties are important. It is said that your right to swing your arm ends at 

my nose. Where do vaccine mandates start and stop? For those who are vaccinated? 

For those who voluntarily chose not to be vaccinated? For those who cannot be 

vaccinated? Are those who CAN’T be vaccinated a protected class like race or age? 

Should they be?  

 

4. In terms of OHIO V. DOL, do you agree with the decision? The dissent? With the 

summary calling out that the dissenters were Democratic, are certain civil liberties 

tied to certain political parties?  
 

8 https://www.jdsupra.com/legalnews/100-employers-are-not-required-to-4000863/  
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5. The ACLU seems to take a very medical approach to determining whether or not to 

support vaccine mandates. They state that because “The disease is highly 

transmissible, serious and often lethal; the vaccines are safe and effective” they are 

approved but what if the next disease is highly transmissible but NOT deadly 

(typical cold)? What if it’s deadly but NOT easily transmissible (Ebola)? Should they 

be allowed then? 

 

6. Vaccine Passports. Should they be allowed? Who issues them? Should they be 

international? Decentralized, perhaps on a block-chain ledger to prevent forgery? 

Who pays for them? What happens if they contain incorrect information? Is your 

vaccine status private medical information? Or like a driver’s license, an important 

document that may contain personal information but still necessary for the greater 

health of our fellow citizens? Should the issuing body/government be able to track 

where you go? Use the passports to aggregate data? 

 

7. Unvaccinated Persons. Should everyone have the right to refuse the vaccine? Do 

they become a second class of citizen? Prevented from vaccine-required 

events/businesses/venues.  
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3. MASK MANDATES 

3.1 INTRODUCTION 

 When the Covid-19 pandemic started in the United States, federal officials initially 
discouraged people from wearing face masks. On April 3, 2020, the CDC first recommended 
people wear face masks in public to limit the spread of Covid-19. Face masks were 
determined to be an effective measure because the virus is primarily transmitted through 
respiratory droplets emitted when a person talks, breathes, coughs, or sneezes. Many 
states, counties, and cities across the country responded by issuing requirements that 
people wear masks in public spaces, businesses accessible to the public, and schools. By 
mid-November 2020, 37 states had some sort of health order requiring the wearing of face 
masks.  

 There is no judicial precedent in the United States providing that the government 
can require individuals to wear face masks in public settings. However, in Jacobson v. 
Massachusetts (1905) 197 U.S. 11, the Supreme Court of the United States upheld a 
Massachusetts law that mandated vaccines against smallpox amidst a public health crisis, 
thereby acknowledging the police power of the States. (“Even liberty itself, the greatest of 
all rights, is not unrestricted license to act according to one's own will.”) As for statutes, no 
federal law requires individuals to wear face masks in an effort to preserve public health.  

 Mask mandates have been a divisive issue during the pandemic. Several states, 
including Arizona, Georgia, and Texas, took actions to prohibit counties and cities from 
issuing health orders requiring masks. Many Americans object to the government requiring 
people to wear face masks and believe it is an infringement on their individual liberties. 
Lawsuits have been filed in courts across the country challenging the legality of the mask 
mandates. 

 Opposition to mask mandates in the United States pre-dates the Covid-19 pandemic. 
In response to the 1918 Spanish flu pandemic, some cities enacted mask mandates to curb 
the spread of the disease. San Francisco adopted a city ordinance requiring people wear 
masks in public or when in a group of two or more people. A significant opposition to the 
law formed, including the Anti-Mask League of San Francisco. People objected to the law on 
various grounds including the infringement of civil liberties. Eventually the law was 
repealed by the San Francisco Health Board.  
 
3.2 LEGAL CHALLENGES TO MASK MANDATES 

 Courts have heard many different arguments against mask mandates, from claims 
that masks interfere with travel to assertions that masks amount to unwanted medical 
treatment. Many of these lawsuits also relied on constitutional arguments, including claims 
that mask mandates violate the First Amendment rights of freedom of assembly, religion, 
and speech; equal protection; and substantive due process. With few exceptions, courts 
across the country have rejected these claims. 
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Across the board, constitutional claims against mask mandates of general 
applicability have failed. Courts have routinely analyzed mask mandates of general 
applicability under rational basis review, the lowest tier of scrutiny applied to 
governmental actions. Under this highly deferential standard, a government’s action need 
only rationally relate to a conceivable, legitimate governmental interest. A plaintiff, on the 
other hand, must negate “every conceivable basis” which might support the governmental 
action in question. Mask mandates of general applicability, which aim to stem the spread of 
COVID-19, have easily cleared the low bar of rational basis review. 
 

• In S. Bay United Pentecostal Church v. Newsom (2020) 140 S. Ct. 1613, the Supreme 
Court was asked to enjoin the enforcement of Governor Newson’s lockdown orders, 
which limited attendance at places of worship (among other places) to 25% of 
building capacity or a maximum of 100 attendees.  The court refused to issue the 
injunction.  The court found that: (a) the restrictions on places of worship were 
similar to those on comparable secular gatherings (e.g. lectures, concerts, movie 
showings); and (b) “Our Constitution principally entrusts “[t]he safety and the 
health of the people” to the politically accountable officials of the States “to guard 
and protect.” (Jacobson v. Massachusetts (1905)197 U.S. 11, 38.) When those officials 
“undertake to act in areas fraught with medical and scientific uncertainties,” their 
latitude “must be especially broad.” (Marshall v. United States (1974) 414 U.S. 417, 
427.) Where those broad limits are not exceeded, they should not be subject to 
second-guessing by an “unelected federal judiciary,” which lacks the background, 
competence, and expertise to assess public health and is not accountable to the 
people. See Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528, 545.” 

 
Other case law particular to masks is instructive:  
 

• In Denis v. Ige, 2021 WL 1911884 (D. Haw. May 12, 2021), the plaintiff challenged 
Hawaii’s mask mandates after he was arrested for not wearing a mask. The plaintiff 
alleged that mask mandates infringed on his “enumerated right to breathe oxygen 
without restriction” and his first amendment freedom of speech rights. He sought a 
declaration from the court that mask mandates were unconstitutional and an 
injunction preventing their enforcement. The court held that the mask mandates 
were constitutional because (1) they promote a "legitimate governmental purpose" 
and (2) there is a "rational relationship between" that purpose and the means 
chosen by the government (satisfied rational basis test). The court further rejected 
plaintiff’s argument that the mask mandates infringed on his first amendment 
freedom of speech rights. The court held that the mask mandates regulate conduct, 
not speech, and therefore it did not implicate the Free Speech Clause.  

 
• In Delaney v. Baker, 511 F. Supp. 3d 55 (D. Mass. 2021), the plaintiff claimed the mask 

mandate burdened his religious beliefs by forcing him to wear one to attend mass. 
The argument was rejected by the court. The court held the mask mandate did not 
violate his first amendment right to freely exercise religion because the law was 
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generally applicable, did not target religious conduct, and did not substantially 
burden the plaintiffs’ practice of religion.  

 
• “Although a government cannot use a health crisis as a pretext for trampling 

constitutional rights, the Supreme Court has long recognized that ‘a community has 
the right to protect itself against an epidemic of disease which threatens the safety 
of its members." (Jacobson v. Massachusetts (1905) 197 U.S. 11.) 

 
• People v. Lopez (2022) 2022 DJDAR 1671 [Decided Feb 15, 2022] 

Facts of the Case  

The defendant was on trial for seven felonies, including 3 counts of rape of the 

mother of his two children. All persons in the trial were masked, including the 

jurors, witnesses, and the defendant. The defendant was convicted and sentenced to 

prison for a term of 16 years. 

Confrontation Clause – Sixth Amendment 

The Confrontation Clause of the Sixth Amendment gives defendants the right to 

confront witnesses against them. The Confrontation Clause is deemed a 
fundamental right.  

The defendant claims that requiring witnesses to wear a mask violates the 

Confrontation Clause because the jury is deprived the opportunity to see the 

witness’ whole face. Unless the jury can see the witness’ entire face and expressions, 

the jury cannot fully evaluate whether the witness is truthful or lying. 

Strict; Intermediate; Rational Basis 

Remember, there are 3 tests to determine whether government action 

impermissibly violates a person’s right: Strict scrutiny, Intermediate scrutiny, and 

rational basis. When were talking about a fundamental right, were usually applying 

strict scrutiny: the law must be (1) in furtherance of a compelling governmental 
interest and (2) narrowly tailored to achieve that interest. 

Maryland v. Craig 

The court of appeals relied on Maryland v. Craig (1990) 497 U.S. 836. In Craig, the 

U.S. Supreme Court, in a 5-4 decision, held that the confrontation clause does not 

guarantee criminal defendants an absolute right to a face-to-face meeting with the 
witness against them at trial.  

Craig involved a woman running a daycare business who was accused of sexual 

offenses against one of the children. The child testified in the trial. However, the trial 

court allowed the child to testify via one-way TV monitors away from the court 

room so that the witness could not see the defendant. The rationale for this unusual 
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arrangement was to save the child the trauma of live testimony in before the 

defendant. The defendant claimed this violated her Sixth Amendment right to 
confront witnesses against her. 

Supreme Court majority ruled that confrontation does not mean face-to-face 

confrontation. “The Confrontation Clause reflects a preference for face-to-face 

confrontation at trial.” But, that preference “must occasionally give way to 

considerations of public policy and the necessities of the case.”  

Lopez: Appellate Decision 

Back to our Lopez case, the appellate court concluded that the mask mandate was in 

furtherance of an important governmental interest – preventing the spread of 

disease. It “did not meaningfully diminish the face-to-face nature of the witness 

testimony.” “Jurors could see the witnesses’ eyes, hear the tone of their voices, and 

assess their overall body language.” Therefore, the court upheld the trial court’s 

decision. 

3.3 QUESTIONS AND DISCUSSION TOPICS 
 

1. When can the government tell you what to do?  
 

a. The government sets a million rules saying what we can or can’t do.  How 
do we know what rules are constitutional and what aren’t? 
 

b. When a law infringes on a fundamental constitutional right, it’s subject to 
“strict scrutiny” (the law must be necessary to achieve a compelling state 
interest and there must not be a less restrictive means to achieve the 
compelling interest.) 
 

c. When a law does not infringe on a fundamental constitutional right, it’s 
subject to “rational basis review” (the law must only be rationally related 
to a legitimate government interest” 

 
2. Is not wearing a mask a fundamental constitutional right?  How do we know what 

is a fundamental constitutional right and what isn’t?  
 

a. Some fundamental rights are explicitly identified in the constitution – for 
example, freedom of speech and freedom of religion in the bill of rights.  
Others are not, but have been found to be implied by the courts – for 
example, abortion and other privacy rights. 
 

b. Courts have found mask mandates to be really about regulating conduct as 
opposed to speech.  Masks do not stop you from expressing yourself.  
Furthermore, masks do not imply, require, or inhibit any particular speech 
or content of speech. 
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c. Insofar as people have made arguments that masks violate their religious 

beliefs, courts have held that laws of general applicability that are neutral 
between religions (and religion and non-religion) generally are 
constitutional and subject to rational basis review. 

 
d. All rights, to some extent, are subject to the government’s “police power” – 

the power to protect the health, safety, and welfare of the community. 
 

3. Can you think of other types of laws that apply to individuals and are intended to 
protect public health?  

 
a. One might think of the laws against smoking cigarettes in many places, or 

the requirement to wear a seatbelt in a car or a helmet while riding a bike. 
 

4. Courts have generally found that forcing someone to wear mask in places where 
the public gathers does not violate a fundamental constitutional right.  However, 
do you think this would turn out differently if a law forced someone to wear a 
uniform?  Or wear a t-shirt with a particular political message on it?  

 
a. Requirement that public wear a uniform or a shirt with particular message 

may flunk even rational basis test.  Also, the more expression is at issue, 
the more likely it would be found to violate First Amendment free speech 
rights.  The more a law interfered with the rights of religious groups to 
dress in the way they wish as part of their religions, the more likely the law 
would violate freedom of religion as well. 

 
5. What if the law required wearing masks even in private settings like one’s own 

home?  What if the law required wearing masks but Covid was long over?  
 

6. If a legislature or public health officials decide that masks are important to 
stopping the spread of the virus, do you think the courts should be able to overrule 
them?  What are the benefits off that?  Disadvantages?  

 
a. Benefits may include the fact that legislature or public health officials may 

be wrong in their determination that masks are important.  Even if they are 
right, we may still want court to nevertheless protect peoples’ individual 
rights – like to choose not to wear the mask. 
 

b. Disadvantages may be the fact that courts are not public health experts and 
are not well-equipped to make determinations about public health (and 
less equipped than the legislature / public health officials).  Therefore, they 
should defer and not second-guess.  Also, no federal judges are 
democratically elected and many state judges are not democratically 
elected.  In general, important decisions in a democracy should be made by 
democratically-elected figures. 
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4. STAY-AT-HOME ORDERS 

 The COVID-19 pandemic gave rise to numerous laws and regulations affecting 

personal liberty. Courts were – are – hearing arguments and resolving issues not 

previously addressed. But the courts and lawyers are not creating a whole new body of law. 

Instead, they’re applying existing legal concepts to novel situations. Here are two examples. 

Midway Venture LLC v. County of San Diego (2021) 60 Cal.App.5th 58 

• Facts of Case 

In January of 2021, a California appellate court weighed in on whether restrictions 
concerning dining and live entertainment were appropriately decided by the trial court.  

The plaintiffs (respondents) were two restaurants in San Diego. In addition to serving 
food, these two businesses offered adult entertainment in the form of live nude dancing.  

At varying times and degrees, the county and state restricted live entertainment. After 

the initial surge of COVID-19 restrictions were eased, the state released a “Blueprint” 

for reopening businesses. The Blueprint categorized different types of businesses in 

various tiers and prescribed the protocols such businesses must follow. The Blueprint 
did not address the reopening protocols of adult entertainment businesses.  

One of the businesses, Pacers, submitted an outdoor service reopening plan to the 

police department. The police department rejected the plan.  

Pacers submitted a second plan directly to the City of San Diego. This plan specified the 

distance diners would have from one another, the distance between entertainers and 

diners, and other protocols. After receiving no response from the city concerning the 

second plan, the restaurant began operations. 

In November 2020, the state updated its Blueprint, which permitted restaurants to offer 

live entertainment indoors and out. Shortly thereafter COVID surged again. In response, 

the state established Regional Stay-at-Home Orders. Among other criteria, the regional 
orders were tied to ICU bed capacity and the percentage of occupancy in a region. 

Attention to Pacer’s renewed operations intensified after a professional baseball player 

was stabbed in Pacer’s parking. The state and the county cracked down. Pacers, joined 

by a second similar business, filed suit to enjoin enforcement of the public health 
restrictions.  

The restaurants’ claimed they were being forced out of business because of the type of 

entertainment they offered. They claimed the restrictions were based on the content of 

the entertainment. The First Amendment protects freedom of expression. Conduct is a 

form of expression, and dancing is a form of conduct. Therefore, dancing nude is 
expressive conduct protected under the First Amendment. 
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• Fundamental Right 

Speech is considered a fundamental right. When the government restricts or interferes 

with speech or another fundamental right, the strict scrutiny will generally apply. 

Sometimes intermediate scrutiny appropriate. Unless a fundamental right is involved, 
the rational basis test applies.  

• Strict; Intermediate: Rational Basis 

Under strict scrutiny, the law must be in furtherance of a compelling governmental 

interest and must be narrowly tailored to achieve that interest. Under intermediate 

scrutiny the governmental interest must be important, and the means used to achieve it 

must be substantially related to that interest. Under rational basis, the law need only be 

in furtherance of a legitimate state interest, and a rational connection between how the 

law is implemented and its goals.   

The trial court found that intermediate scrutiny should apply.  

• Back to the Facts of the Case 

At trial, the state and county failed to present evidence showing that restaurants or live 

entertainment presented following safety protocols, there still existed a risk of 

spreading COVID. In absence of such evidence, the trial court doubted whether a 

rational nexus between the percentage of ICU bed capacity throughout the Southern 

California Region and Plaintiffs business offerings existed. 

The trial court issued an injunction prohibiting the State and County “from enforcing 

the provisions of the cease-and-desist order” that prevent 1) Plaintiffs from providing 

live adult entertainment; and 2) other San Diego County restaurants from continuing to 

operate.  

Prong 2 of the order applied to all restaurants and went beyond the relief the two 

restaurants sought. Therefore, the state and county not having prior notice about the 

breadth of the order, were deprived due process. 

Appellate Decision 

On appeal, the appellate court reversed. It found that the stay-at-home orders applied 

to restaurants generally, not just restaurants providing nude dancing as entertainment. 

Because the restrictions are unrelated to the suppression of speech, rational-basis 

scrutiny applies. The government has a legitimate interest in reducing the impact 

COVID cases have on the availability of ICU beds. There is a rational connection between 

restrictions imposed on restaurants and live entertainment and reducing the spread of 
COVID. 
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5. VOTER SUPPRESSION AND THE VOTING RIGHTS ACT: HISTORICAL PERSPECTIVE 

AND CURRENT EVENTS 

5.1 INTRODUCTION 

 Voter suppression is a strategy that places limits on the exercise of the right to vote, 

with the intent and/or effect of discouraging and preventing individuals from voting. It’s 

used to influence the outcome of an election. Because the original U.S. Constitution and Bill 
of Rights did not specify voter eligibility criteria, it was left to the states to determine. 

5.2 HISTORY OF VOTER SUPPRESSION 

 Most states initially limited voting to property-owning white males. Free African- 

Americans in Delaware, Maryland, and Pennsylvania were also permitted to vote in the late 

1776, and New York in 1777. Some states began to allow women to vote - so long as they 

owned property or in some cases limited to local elections only.  

 In 1870, after the Civil War, the 15th Amendment was passed, which prohibited 

denial of the right to vote based upon “race, color or previous condition of servitude.”  After 

ratification of this Amendment, Black people in the United States began to gain power and 

win elections, even winning seats in Congress.  In response, the white supremacist wing of 

the Democratic Party, which then dominated the South, began to pass Jim Crow laws to 
suppress African American votes. 

1. Jim Crow Laws in General 

 “Jim Crow” laws is a phrase used to describe laws designed to systematically 

segregate and discriminate against African Americans and passed in the Democratic- 

controlled southern states in the late 1800s. These laws included requirements of literacy 

and comprehension tests, poll taxes, residency requirements, and other prerequisites to 

voting in order to discourage participation in and deny voting among African Americans. In 

1959, the U.S. Supreme Court in Lassiter v. Northampton County Board of Elections upheld 

a literacy test in North Carolina, stating that since it was applied equally all races, it did not 

violate the Fourteenth or Fifteenth Amendments. It was not until the passage of the Voting 

Rights Act of 1965— discussed in greater detail below—that such devices were banned. 

 These laws were passed in spite of the 15th Amendment, and further intimidation 

and violence was used against African Americans who attempted to exercise their right to 

vote. The intended impact and result was a drastic reduction in African American voting in 

the South. In Louisiana, for example, the number of African American voters was 730, or 

0.5% of eligible African American voters, despite a majority of the population in Louisiana 

being African American.  In 1940 only 3% of voting-age African Americans in the south 

were registered to vote. 
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2. The Voting Rights Act 

 The Voting Rights Act of 1965, signed into law by President Lyndon B. Johnson, 

aimed to overcome legal barriers at the state and local levels that prevented African 

Americans from exercising their right to vote as guaranteed under the 15th Amendment to 

the U.S. Constitution. The Voting Rights Act is considered one of the most far-reaching 
pieces of civil rights legislation in U.S. history. 

 During the civil rights movement of the 1950s and 1960s, voting rights activists in 

the South were subjected to various forms of mistreatment and violence. One event that 

outraged many Americans occurred on March 7, 1965, when peaceful participants in a 

Selma to Montgomery march for voting rights were met by Alabama state troopers who 

attacked them with nightsticks, tear gas and whips after they refused to turn back. 

 Some protesters were severely beaten and bloodied, and others ran for their lives. 
The incident was captured on national television. 

 In the wake of the shocking incident, Johnson called for comprehensive voting rights 

legislation. In a speech to a joint session of Congress on March 15, 1965, the president 

outlined the devious ways in which election officials denied African- American citizens the 

vote.   The voting rights bill was passed in the U.S. Senate by a 77-19 vote on May 26, 1965. 

After debating the bill for more than a month, the U.S. House of Representatives passed the 

bill by a vote of 333-85 on July 9. 

 Johnson signed the Voting Rights Act into law on August 6, 1965, with Martin Luther 

King Jr. and other civil rights leaders present at the ceremony. 

 The act banned the use of literacy tests, provided for federal oversight of voter 

registration in areas where less than 50 percent of the non-white population had not 

registered to vote, and authorized the U.S. attorney general to investigate the use of poll 
taxes in state and local elections. 

 In 1964, the 24th Amendment made poll taxes illegal in federal elections; poll taxes 
in state elections were banned in 1966 by the U.S. Supreme Court. 

 3. Voting Restriction by Age 

 In addition to racial minorities, young people did not always have the right to vote. 

 During World War II, President Franklin D. Roosevelt lowered the minimum age for 

the military draft age to 18, at a time when the minimum voting age (as determined by the 

individual states) had historically been 21. “Old enough to fight, old enough to vote” 

became a common slogan for a youth voting rights movement, and in 1943 Georgia became 

the first state to lower its voting age in state and local elections from 21 to 18. 

 The movement to lower the voting age did not gain significant traction, however, 

until the late 1960s when the Vietnam War draft sent people to war who lacked the right to 
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vote. In 1970, when Congress passed a bill extending and amending the Voting Rights Act of 

1965, it contained a provision that lowered the voting age to 18 in federal, state and local 
elections. But in the 1970 case Oregon v. Mitchell, the 

 U.S. Supreme Court held that Congress did not have the right to regulate the 

minimum age in State and local elections, but only in federal elections. Even the question 

about Congress’s authority to regulate federal elections was a divisive issue for the 

Supreme Court: the vote was 5-4 that Congress could set requirements for voting in federal 

elections, and a different 5-4 majority held that Congress could not set requirements for 

voting in local and state elections. 

 Following that case, support built up for a Constitutional amendment that would set 

a uniform national voting age of 18 in all elections. 

 On March 10, 1971, the U.S. Senate voted unanimously in favor of the proposed 

amendment. After an overwhelming House vote in favor on March 23, the 26th Amendment 

went to the states for ratification. In just over two months–the shortest period of time for 

any amendment in U.S. history–the necessary three-fourths of state legislatures (or 38 

states) ratified the 26th Amendment, and President Nixon signed it into law that July. 

 4. Other Voting Rights Laws and Amendments 

 The right to vote was also protected and expanded by further Amendments to the 

Constitution and other laws: 

• The 19th Amendment passed in 1920 prohibited denial of the right to vote based 
upon sex; 

• The Indian Citizenship Act of 1924 made all Native Americans born in the United 
States citizens, thus granting them the right to vote;  

• Chinese Exclusion Act in 1943 gave Chinese immigrants the chance to become 

citizens, and thus made it possible for Chinese Americans to vote; and 

• The 24th Amendment passed in 1964 prohibited denying the right to vote in federal 
elections based upon one’s failure to pay taxes. 

5.3 CURRENT ISSUES 

1. Erosion of the Voting Rights Act 

 In 2013, the Supreme Court struck down a portion of the 1965 Voting Rights Act in 

the case Shelby County, Alabama v. Holder, Attorney General. 

 Shelby County v. Holder dealt with a challenge to the certain sections of the Voting 

Rights Act of 1965 which required certain states that had less than 50% voter turnout and 

a voting test in place in 1964 or earlier, to obtain authorization from the Attorney General 

or a three-judge panel before changing their election laws and procedures. The states 
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would be required to prove that any newly enacted law would have the purpose or effect of 

negatively impacting anyone’s right to vote based upon their race or minority status. This 

section was reenacted routinely from the inception of the Voting Rights Act, until 

challenged by Shelby County, Alabama. The Supreme Court eventually ruled on the 

challenge and found section 4 unconstitutional (Section 4 laid out the formula defining 

which jurisdictions were subject to the pre- authorization requirement of section 5). 

Section 5 (containing the pre-authorization language) was essentially meaningless without 

Section 4, resulting in no jurisdictions being required to obtain the clearance before 
enacting the new voting laws. 

  More specifically, Section 5 of the Voting Rights Act had authorized the 

federal government to monitor voting procedures enacted by states, and Section 4 of the 

Act allowed the federal government to do so in particular states and counties that had a 

history of attempting to block the non-white vote. In its ruling, the Court’s majority opinion 

pointed to near equal levels of white and black voter registration in the monitored 

jurisdictions as justification for nullifying this portion of the Voting Rights Act. The justices 

who disagreed with this position cited the importance of earlier intervention by the U.S. 

Department of Justice to achieve these high numbers of registrations for African-American 

voters. The dissenting justices also considered the troubling gap between white and non-

white registered voters in other parts of the country as evidence of the need for continued 

monitoring. 

 Majority Opinion (excerpted): The Voting Rights Act of 1965 employed 

extraordinary measures to address an extraordinary problem. Section 5 of the Act required 

States to obtain federal permission before enacting any law related to voting—a drastic 

departure from basic principles of federalism. And Section 4 of the Act applied that 

requirement only to some States—an equally dramatic departure from the principle that all 

States enjoy equal sovereignty. This was strong medicine, but Congress determined it was 

needed to address entrenched racial discrimination in voting… There is no denying, 

however, that the conditions that originally justified these measures no longer characterize 

voting in the covered jurisdictions… At the same time, voting discrimination still exists; no 

one doubts that. The question is whether the Act’s extraordinary measures, including its 

disparate treatment of the States, continue to satisfy constitutional requirements…As we 

put it a short time ago, “the Act imposes current burdens and must be justified by current 

needs.”…The formula in that section (4b) can no longer be used as a basis for subjecting 
jurisdictions to preclearance. 

 Minority/Dissent Opinion (excerpted): The stated purpose of the Civil War 

Amendments was to arm Congress with the power and authority to protect all persons 

within the Nation from violations of their rights by the States. In exercising that power, 

then, Congress may use “all means which are appropriate, which are plainly adapted” to the 

constitutional ends declared by these Amendments…So when Congress acts to enforce the 

right to vote free from racial discrimination, we ask not whether Congress has chosen the 

means most wise, but whether Congress has rationally selected means appropriate to a 
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legitimate end…the Court today terminates the remedy that proved to be best suited to 

block that discrimination. 

 In May 2017, the Supreme Court dealt with two cases related to voting rights. In 

Cooper v. Harris, the Court held that North Carolina had drawn legislative boundaries to 

limit the influence of African-American voters. (There is more about gerrymandering 

below.)  The Supreme Court also allowed a lower court’s decision to stand that determined 

North Carolina’s voting procedures to be discriminatory to African-Americans. 

2. Freedom to Vote Act 

 In 2021, Senator Klobuchar from Minnesota introduced a new bill called the 

Freedom to Vote Act.  It expands voter registration and voting access and limited removing 

voters from voter rolls.  It establishes Election Day as a federal holiday.  It also declares that 

each U.S. citizen has the right to vote in any election for federal office even if that person 

has been convicted of a criminal offense unless, at the time of the election, such individual 

is serving a federal sentence.  It establishes a new federal criminal offense for conduct (or 

attempted conduct) to hinder, interfere with, or prevent another person from registering to 

vote or helping someone register to vote.  It also put into place provisions related to 

election security.  It outlines the criteria for congressional redistricting and prohibits mid-

decade redistricting.  The bill is still being considered in the Senate. 

3. State Laws Implicating Voter Suppression: Types of Voter Suppression and 

 Current Legal Issues 

a. Voter I.D. Laws 

Voter I.D. laws require voters to show some form of identification prior to voting or 

registering to vote. The general premise is that, by having a person “prove” they are 

who they say they are, the one-vote-per-person system is ensured. Voter I.D. 

requirements cut down on deceased voters, voters submitting ballots in multiple 

jurisdictions and/or multiple times, and non-citizen voting. To date, 34 states have 

laws that either request or require voters to present I.D. 18 states require photo 

I.D.’s. The I.D.’s usually required are state-issued identification cards, drivers’ 
licenses, or military identification. 

The downside of voter I.D. requirements is the disproportionate impact on 

minorities, and particularly African Americans and Hispanics. However, the laws 

also tend to reduce the number of elderly and student voters as well. The ACLU 

estimates that 11% of Americans do not have photo I.D.’s. The cost of applying for 

the ID, and required travel time and/or lost work time adds up and ends up 

discouraging people from voting and resulting in an estimated 2-3% decline in 

turnout. The impact on minority votes is much greater as minorities are more likely 

to lack ID - an estimated 25% of African Americans of voting age lack I.D. In addition, 

the types of I.D.’s accepted result in disproportionate negative impacts on 

minorities. In Texas, concealed weapons permits are accepted while Student I.D.’s 
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are not. North Carolina prohibited public assistance I.D.’s until it was struck down. 

And, minority voters are more likely to be questioned about their identification than 
white voters. 

California does not have a Voter ID requirement. 

b. Purging the Rolls 

Election officials are required by law to remove registered voters that have lost their 

eligibility to vote from their voter rolls. This includes those that have died, moved outside 

of the jurisdiction, and those convicted of felonies. 

How do election officials purge the rolls? By conducting a name-matching exercise from 

lists of registered voters compared with lists of those deceased, felons, or individuals 

otherwise ineligible. The result? Voters identified as possible or probably ineligible due to 

death, status as a felon, or other form of ineligibility, are prohibited from voting until they 

prove otherwise. 

In some jurisdictions, notices are mailed to registered voters based upon certain criteria, 

asking the voter to respond and confirm their eligibility to vote. This method is commonly 

used for voters suspected of moving. Although federal law prohibits removing names from 

voting rolls of those who have failed to vote, a failure to vote is one factor resulting in 

registered voters being flagged and mailed requests for confirmation of their eligibility 

status - based on the presumption that since the person has not voted, they might have 
moved outside the jurisdiction. 

The result is a far greater number of minorities, African Americans, and the poor being 

removed from the rolls than white people.   

Current Issue: In Georgia, voters were purged from the rolls because the information on 

their registration forms was not an exact match the database information the State used, 

including simple errors and typos resulting in the database having the incorrect 

information. 35,000 such registration forms were cancelled or placed in “pending status” 
between 2013 and 2016 and 64% of those forms were submitted by African Americans. 

c. Other Examples 

Eliminating Same-Day Registration: Same day registration results in increased voter 

turnout. In particular, for individuals who move more frequently, this makes voting more 

convenient without regard to the timing of their move - particularly for younger voters 

who tend to move a lo due to school or job changes. Eliminating this results in more 

provisional ballots being issued (and rejected if the registration can’t be verified) and 
decreases voter turnout overall. 

Pre-Registration for individuals almost of voting age: If same-day registration is 

unavailable, youth who turn 18 outside of the timeframe required for registration are 
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prevented from voting. North Carolina ended pre-registration for 16- and 17-year-olds in 

2013, among other laws enacted further regulating the right to vote. 

Early Voting: The elderly, people with disabilities, and individuals that work during poll 

times may be unable or discouraged from voting due to their schedule, transportation 

issues, or mobility issues.  

Absentee Voting. 

5.4 DISCUSSION QUESTIONS ABOUT THE VOTING RIGHTS ACT AND VOTER 

 SUPPRESSION 

All states have some voting restrictions. Are they necessary? Below are five traditional 

restrictions on the right to vote. Ask: 

A. What are some reasons favoring the restriction? 

B. What are some reasons against the restriction? In order to vote, you must... 

1. Reside in a voting district for at least one month. 

2. Be at least 18 years of age. 

3. Not be in prison or on parole for a felony conviction. 

4. Be a U.S. citizen. 

5. Register to vote. 

Do you think an increase in certain types of voter requirements – whether it be requiring 
an I.D., elimination of voting on Sunday, or some other requirement 

– is designed to influence the outcome of an election? 

Why is it a problem to require someone to present a photo ID to vote? 

Does it cost money to obtain a photo ID? 

What if the ID had to be issued by a particular government agency (i.e., the DMV)? Would 

that make it more restrictive? 

What are some reasons someone might not have a photo ID, but also be an eligible voter? 

A teenager without a driver’s license? Someone who can’t afford to pay for the application 
to obtain the ID? Someone who is unable to physically apply for the ID? 

What if you showed up to vote on election day during the next Presidential election, and 

were told you were not eligible because you were flagged as a convicted felon? How would 

you prove otherwise? 

Should election officials be permitted to mail registered voters requests to confirm their 
eligibility, and if they aren’t returned, remove the voter from the rolls if they fail to vote? 
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6. SECOND AMENDMENT AND CIVIL LIBERTIES 

“A well regulated Militia, being necessary to the security of a free State, the 
right of the people to keep and bear Arms, shall not be infringed.” 

6.1 HISTORY OF SECOND AMENDMENT 

St. George Tucker (July 10, 1752--November 10, 1827),  professor of law at the 

College of William and Mary, and later, Judge for the United States District Court, District of 

Virginia,  wrote an American edition of Blackstone's Commentaries on the Laws of England. 

About the Second Amendment, he wrote: 

The right to self defence [sic] is the first law of nature: in most 

governments it has been the study of rulers to confine the right within 

the narrowest limits possible. Wherever standing armies are kept up, and 

the right of the people to keep and bear arms is, under any colour [sic] or 

pretext whatsoever, prohibited, liberty, if not already annihilated, is on 

the brink of destruction." 

 
Add to that, In Wash. v. Glucksberg  ((1997) 521 U.S. 702, 720-721 [117 S.Ct. 2258, 

2268, 117 S.Ct. 2302, 2268, 138 L.Ed.2d), the Supreme Court described fundamental rights 

(the laws of Nature) as:  

 
The evolution of the Second Amendment as we know it, had its beginnings with the 

English Bill of Rights adopted in 1689. When adopted, however, the 1689 Right to Bear 

Arms did not actually create a new right. Instead, the Right rescinded an act of (then 

deposed) King James  (a Roman Catholic) that effectively disarmed Protestants while 

arming and deploying a Catholic army. As adopted, the right allowed: “Protestant citizens of 

England to "have Arms for their Defence [sic] suitable to their Conditions and as allowed by 

Law." Additionally, the right also restricted the ability of the English Crown: “to have a 

“Those … rights and liberties which are, objectively…deeply rooted in this Nation's 

history and tradition”…”and implicit in the concept of ordered liberty," such that 

"neither liberty nor justice would exist if they were sacrificed.” (Id at 772, 787-

788) 
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standing army or to interfere with Protestants' right to bear arms when Papists were both 

Armed and Imployed [sic] contrary to Law.”  Last it (the Right), established “Parliament, not 

the Crown, could regulate the right to bear arms.” 

 In keeping with that tradition, English law today, allows:   

Ordinary members of the public may own sporting rifles and shotguns, subject to 

licensing, while handguns, automatic, and centerfire semi-automatic weapons are 

illegal to possess without special additional conditions. When not attended, all 

licensed firearms must be stored securely (locked) and separate from their 

ammunition.  

 

So how did an individual’s right to own handguns and automatic weapons—

along with sporting rifles and shotguns—develop?  To be sure, when the Second 

Amendment was first introduced for inclusion into our Constitution by James Madison, 

some historians assert that his choice of word existed to provide assurances to moderate 

Anti-Federalists that the militias would not be disarmed. Regarding guns and gun 

ownership for the new nation, there was ongoing debate that sought to answer the 

questions of  government tyranny versus the risk of violent mob rule (think January 6, 

2022). A ”well regulated militia” was Madison’s solution to government tyranny while at 

the same time, placing trust in the power of an ordered liberty, of a democratic 

government, to quell the anarchy of insurrectionists   

Indeed, respecting Madison’s solution. In 1939, the Supreme Court in United States v. 

Miller ((1939) 307 U.S. [59 S.Ct. 816, 816, 83 L.Ed. 1206, 1209].)), when deciding whether 

not owning and transporting a sawed-off shot gun was a protected right, found: 

In the absence of any evidence tending to show that possession or use of a "shotgun 

having a barrel of less than eighteen inches in length" at this time has some 

reasonable relationship to the preservation or efficiency of a well regulated militia, 

we cannot say that the Second Amendment guarantees the right to keep and bear 

such an instrument. Certainly it is not within judicial notice that this weapon is any 
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part of the ordinary military equipment or that its use could contribute to the 

common defense (Id at 174,175 - Italics Added) 

 

6.2 SECOND AMENDMENT TODAY 

 So, what happened? Robert Heller happened. (The) District of Columbia v Robert 

Heller happened (District of Columbia v. Heller (2008) 554 U.S. 570 [128 S.Ct. 2783, 171 

L.Ed.2d 637].).  The evolution of the Second Amendment as we know its meaning in 2022 

began when Robert Heller (along with others) applied for permits to carry handguns in 

Washington, D.C.  

Because the District of Columbia is a federal enclave rather than a state and is under 

the jurisdiction of Congress, the residents of the city can govern their local affairs under 

their own home rule (a codification of laws known as the District of Columbia Home Rule). 

One such rule was the Firearms Control Act of 1975. The law banned residents from 

owning handguns, automatic firearms, or high-capacity semi-automatic firearms, as well as 

prohibiting possession of unregistered firearms. Exceptions to the ban were allowed for 

police officers and guns registered before 1976. The law also required firearms kept in the 

home to be "unloaded, disassembled, or bound by a trigger lock or similar device."  

Robert Heller was a licensed special police officer for the District of Columbia. Heller 

carried a gun in federal office buildings for his job but was not allowed to have one in his 

home. When he applied for a permit to carry a gun in his house, he was denied. Heller sued. 

The District Court for the District of Columbia dismissed the suit. The Court of Appeals for 

the D.C. Circuit reversed, and in November of 2007, the U.S. Supreme Court granted 

defendant District of Columbia certiorari.  

In Heller (Supra), the Court’s opinion was: “The Second Amendment protected an 

individual’s right to possess a firearm unconnected with service in a militia and to use that 

firearm for traditionally lawful purposes, such as self-defense within the home.” The 

Court’s reasoning was: the phrase “well regulated (sic) militia” was a “prefatory” (serving 

as an introduction) clause rather than an “operative” clause. When interpreting the Second 

Amendment as part of the larger, Constitutional content, the Court stated: 
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 “The people” seems to have been a term of art employed in select parts of the 

Constitution. Its uses suggest that "the people" protected by the Fourth 

Amendment, and by the First and Second Amendments, and to whom rights and 

powers are reserved in the Ninth and Tenth Amendments, refers to a class of 

persons who are part of a national community or who have otherwise developed 

sufficient connection with the United States to be considered part of that 

community. This contrasts markedly with the phrase "the militia" in the prefatory 

clause of the Second Amendment. The "militia" in colonial America consisted of a 

subset of "the people"--those who were male, able bodied, and within a certain 

age range. Reading the Second Amendment as protecting only the right to "keep 

and bear Arms" in an organized militia therefore fits poorly with the operative 

clause's description of the holder of that right as "the people." The United States 

Supreme Court starts therefore with a strong presumption that the Second 

Amendment right is exercised individually and belongs to all Americans.” (Supra, 

at 573) 

(The court also recognized the popularity of handguns in the United States and 

allowed that the right applied to the use of handguns as a means for self-defense) 

 

It seems how we understand the Second Amendment, its purpose and protections, is 

constantly changing. Heller broadened the Right’s protections to all U.S. citizens, while at 

the same time, kept the English caution by stating:  

 
 When United States District Court for the Eastern District of Virginia, 

Alexandria Division, decided an immigration issue in Struniak v. Lynch (E.D.Va. 2016) 159 
F. Supp. 3d 643, 667), part of the question involved an examination of Fundamental Rights 
(Natural Laws) and Equal Protection. In analyzing the issues before them, the court stated: 

“nothing in our opinion should be taken to cast doubt on longstanding 

prohibitions on the possession of firearms by felons and the mentally ill, or laws 

forbidding the carrying of firearms in sensitive places such as schools and 

government buildings, or laws imposing conditions and qualifications on the 

commercial sale of arms.” (Supra  at 646) 
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6.3  CURRENT SUPREME COURT CASE 

 

Last November the U.S. Supreme Court heard a case that seeks to determine 

whether or not New York’s discretionary gun permit law—which among other things, 

requires an applicant to demonstrate “proper cause” in order to carry a gun for self-defense 

outside the home—violates the Second Amendment (the case is expected to be decided in 

June) . 

New York State law criminalizes the possession of handguns, generally. But it also 

does allow that a New York citizen may apply for a license to own, and in some 

circumstances even publicly carry, a handgun  

The case involves two members of New York State Rifle and Pistol Association 

(NYSRPA), Robert Nash and Brandon Koch, who each applied for a general permit to carry 

a handgun outside their home, New York State Justice Richard McNally (a licensing officer), 

found that each had failed to show “some unique, heightened need for self-protection 

relative to the general population.”, and rejected their applications as a result. 

In its brief to the Court, NYSRPA argues that the text of the Second Amendment 

clearly supports the right not only to possess firearms, but also carry them outside the 

home. The Association also argued that because the vast majority of applications were 

denied, the Law converted what is and should be, a “ right “ to a “privilege “ 

New York State agreed that the second amendment guarantees both the right to 

possess firearms, and the right to carry a gun outside the home. It argues, however, that the 

State, as governors elected by the People of the State, can restrict where firearms can be 

carried.   

“Courts must consider not only a history and tradition of freedom to engage in 

certain conduct but also any history and tradition of animus that motivates the 

legislative restriction on the freedom in order to weigh with appropriate 

analytical rigor whether the government's interest in limiting some liberty is a 

justifiable use of state power or an unwarranted or arbitrary abuse of that 

power.” (Id at 646) 
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By contrast, in Texas, the legislature has passed a law that basically eliminated the 

government’s role from issuing permits HB 1972 allows that anyone over twenty-one can 

carry a firearm (openly or concealed) without a license or training.  

This Supreme Court decision has not yet been released.  

  

6.4 DISCUSSION  

The current understanding of the Second Amendment is that although this civil 

liberty has expanded over the years, there still can be restrictions by the state. The 

important questions are: 

1. What is the States’ interest (in allowing or curtailing the right to bear arms)? 

2. What are the proper restrictions? 

• In California under our current laws, some misdemeanors offenses can bar 

possession of firearms.  

• Remember, the Heller Court stated: “nothing in our opinion should be taken 

to cast doubt on longstanding prohibitions [such as] (inter alia) carrying 

firearms in sensitive places like schools and government buildings.”  

3. Do citizens have a right to “ carry “ firearms in a public square (Think Kyle 

Rittenhouse and the fact that he carried an AR-15 across state lines, to a march that 

was protesting the shooting Jacob Blake) 

4. A jeweler who carries jewels and may be subject to being robbed while carrying the 

jewels (between his store, home or some other place). Does his right to defend 

himself extends beyond his home given his unique profession? 

5. The Second amendment speaks of bearing arms as a right not a privilege guaranteed 

by the state. What do you think? 

5. Will the Supreme Court place restrictions on the “right “ to carry handguns?  

6. What effect, if any, would a national law like the one in Texas, have on the rise in 

gun violence? 

7. As students, what could the effect be on the principal purpose of education? Should 

universities and schools be safe places for reflection and the free exchange of ideas? 
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