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LAW WEEK 2017 CURRICULUM 
 

Constitutional Separation of Powers:    
How Much Power Does a President Have? 

 
 
I. LAW WEEK: THE BASICS IN FIVE POINTS 
 

1. Each of you has been assigned a classroom at a specific high school. The 
students will be juniors and seniors. The schedule you were provided has 
contact information for the teacher. Please make contact with your assigned 
teacher prior to the presentation (this is also a good time to find out about 
class size, and any other specifics of interest to you). Be creative and have fun 
with your presentations. Once you touch base with the teacher, feel free to 
create whatever format you think will be most engaging.   
 

2. Most of you will present in pairs. Please coordinate with your co-presenter. 
 

3. You will have approximately 1 hour to present and engage in discussions. 
Time available may change at each location. Please verify the time available to 
speak when you make contact with the teacher. 
 

4. You should plan to spend a little time, either at the beginning or the end of 
the presentation, discussing the legal profession and your personal careers. 
 

5. These materials are presented in an outlined format, but you need not follow 
that order. A lot of information is provided here; take what you wish, adapt it 
to fit your presentation, and supplement if you so desire.     
 
 

On behalf of the Law Week Committee, we would like to thank all of you for 
participating in Law Week 2017. Proceed and enjoy! 

Suzanne Babb, SCBA Law Week Chair & 
Rebecca Gallagher, Sonoma County Office of Education 

 
A very special thanks to: Susan Demers, at the Sonoma County Bar Association for 
her extraordinary and seamless work behind the scenes to make Law Week happen.  
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II. THE U.S. PRESIDENCY: UNDER THE CONSTITUTION & BEYOND 

The President is called the leader of the Country, but the President’s actual job 
description-- what he is allowed and empowered to do-- is largely defined and limited 
by Article II of the United States Constitution.  
 
In contrast to the many powers it gives Congress, the Constitution grants few specific 
powers to the President. In fact, most of Article II relates to the method of election 
of the President, the terms and qualifications for office, and the procedures for 
succession and impeachment of the President rather than what the President can do 
while in office.  
 
A. Constitutional Qualifications for, and Benefits of, the Presidency 
 
Article II of the Constitution defines the qualifications, benefits, and powers of the 
presidency.  
 
Qualifications: 

• The President must be at least 35 years old,  
• The President must be a “natural born” citizen of the U.S., and must have 

resided in the United States for no fewer than 14 years.  
 
Benefits: 

• The Constitution states that the President should be paid a "compensation" 
that cannot be increased or decreased during a term. Congress determines the 
salary, which increased in 2001 to $400,000, doubling the salary that was set 
back in the 1960s. 

• The President also has a $50,000 expense account to spend any way he or she 
chooses each year.  

• The President is also given numerous other benefits. One benefit is living in 
the 132-room White House in the center of Washington, D.C. The President 
also has use of a fleet of cars, Air Force One, and several other planes and 
helicopters. 

 
B. Constitutional Limitations on the Presidency 
 
In addition to the system of checks and balances written into the Constitution, 
discussed throughout these materials, the U.S. Presidency is limited in duration. 
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At first, the Framers debated between a single term for the President, lasting six or 
seven years, and a four-year term, with the possibility of reelection. They finally 
chose the second option. The Framers did not set a limit on the number of times a 
President could be reelected. 
 
During the 1940s, Franklin Roosevelt served four terms, as President. To make sure 
this would not happen again, Congress passed the 22nd Amendment. The states 
ratified this amendment, which limits the President to two full terms in office. If the 
Vice President succeeds to the presidency and then is elected twice, he or she can 
serve up to ten years in office.  
 
Many people criticize the 22nd Amendment. Presidents Truman, Eisenhower, and 
Reagan each called for its repeal. They claimed it should be left to the people to 
decide how long a President should serve. Others say it weakens the President’s 
authority at the end of the second term. Those in favor of the 22nd Amendment 
claim it prevents one person from having too much power. 
 
 
C. Constitutional Powers of the President 
 
The framers of the Constitution were wary of executive power because they saw it as 
the most likely source of tyranny. King George III of Britain was, for many, the 
villain of the Revolutionary War; he was an example of executive power run amok. 
At the same time, the framers knew that the first President would almost certainly be 
George Washington, whom they all admired greatly. 
 
As they wrote the Constitution, the framers decided not to provide great detail about 
the office of the presidency. Instead, the framers gave the office only a few specific 
powers. They wanted a strong executive who could deal with emergencies, 
particularly those involving other nations, but who would not dominate the U.S. 
government. The framers expected that Congress would be the focal point of the 
national government, and they structured the Constitution accordingly. They made 
the President powerful enough to check and balance Congress but not so powerful 
as to overrun Congress. 
  
This made sense to the framers because the President is but one man (so far, only 
men have been President in the United States, although that is not a requirement) 
while Congress is a body made up of numerous representatives from all States. 
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However, by the early 1800s, the personalities of the first three Presidents-- George 
Washington, John Adams, and Thomas Jefferson — had shaped the Presidency into 
a more influential position than the Constitution originally envisioned.    
 
Still, throughout the 1800s and up until the 1930s, Congress was the dominant 
branch of the national government.  But, throughout the rest of the 20th Century, 
the balance of power shifted dramatically.  Currently, the Executive branch is seen as 
having at least equal power to the legislative branch.  
 
What are those powers?  And how did this shift happen? 
 
Pursuant to the U.S. Constitution, the President has the following powers: 
 

• MILITARY POWER. 
 
The President of the United States, per Article II of the Constitution, acts as 
commander-in-chief of the armed forces during times of war. This power gives the 
President direct and immediate control of the military. However, Congress must 
officially declare a state of war before the President can assume direct command. 

 
 

• DIPLOMATIC POWER.  
 
The President has the authority to negotiate treaties with other nations. These 
formal international agreements do not go into effect, however, until ratified by a 
two-thirds vote of the Senate. However, most treaties are routinely approved. 
 
The Constitution also provides that the President "shall receive ambassadors and 
other public ministers" of other countries.  This is a broad, but largely ceremonial 
power which includes the duty of recognizing new nations, representing the United 
States to other countries, and performing related ceremonial duties. 

 
 

• APPOINTMENT POWER.  
 

 
The President selects many people to serve the government in a wide range of 
offices: most important among them are ambassadors, members of the Supreme 
Court and the federal courts, and cabinet secretaries. More than 2,000 of these 
positions require confirmation (approval) by the Senate under the "advice and 
consent" provision of the Constitution. Confirmation hearings can become 
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controversial, as did the hearing for Clarence Thomas, President George H. W. 
Bush's nominee for the Supreme Court. Commonly, appointments to 
ambassadorships are given as a reward for faithful service to the President's political 
party or for significant campaign contributions. Such appointments are considered 
patronage. 
 

• LEGISLATIVE POWER. (limited) 
 
The President is authorized to propose legislation. Sometimes, Congress does not 
agree with the President and decides against legislation. Working with Congress 
takes up a major part of the President’s time. A President usually outlines the 
administration's legislative agenda in the State of the Union address given to a joint 
session of Congress each January.  
 
The President also has veto power over legislation proposed by Congress. Every bill 
that passes both houses of Congress must be submitted to the President for 
signature, although Congress can get around the President in several ways. If the 
President fails to sign the bill within ten days, it becomes law anyway. Also, Congress 
may override a Presidential veto by a vote of two-thirds of each house. 
 
D. “Inherent Powers” of the President 
 
The architects of the U.S. Constitution were wise enough to acknowledge that it was 
impossible for them to anticipate and list every power that would be needed by the 
newly formed federal government, especially as time went on, and the country’s 
needs changed. Article II, Section 1 of the Constitution provides: 
 
“The executive Power shall be vested in a President of the United States of 
America.” 
 
And in Section 3: 
 
“[H]e shall take Care that the Laws be faithfully executed” 
 
This is where inherent powers come in.  Throughout U.S. history, Presidents have 
been given or have exercised expanded authority- beyond those things expressly 
detailed in Article II of the Constitution, in order to accomplish those specified 
duties.   
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In some instances, the so-called inherent power of the President is viewed not so 
much as an expansion of the President’s power, but rather as a natural extension of 
the broadly-worded Presidential powers set forth in the U.S. Constitution.  
 
Sometimes this inherent power is viewed as necessary to the proper and efficient 
functioning of government, regardless of whether and how it relates to the 
Presidential powers defined by the Constitution.  
 
Still others have expressed concern that the broadly interpreted inherent powers 
held by the U.S. President are too open-ended, allowing the Commander in Chief to 
operate without check-and-balance by Congress. 
 

• EMERGENCY POWERS 
 
The most common inherent powers are emergency powers, exercised only in times 
of great need. Some emergency powers are limited in scope. The President can 
declare a place devastated by a storm a federal disaster area, making it eligible for 
federal aid. Other emergency powers are much vaster in scope. During the Civil 
War, for example, President Abraham Lincoln spent money without congressional 
approval, and he also suspended a number of civil liberties. 
 

• EXECUTIVE ORDERS 
 
Another type of inherent power is the executive order, which is a rule or regulation 
issued by the President that has the force of law. In broad terms, the President can 
issue executive orders for three reasons: 
 
1. To enforce statutes  
2. To enforce the Constitution or treaties  
3. To establish or modify how executive agencies operate  
 
The parameters on the President’s authority to issue Executive Orders was a hotly-
contested issue during the Obama administration, and appears destined for the same 
fervent debate under the Trump Presidency.   
 
Examples of Executive Orders made in recent years include: 
 

• Establishment of a minimum wage for federal contractors (Executive Order 
13658) 
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• Expanding Eligibility for the Defense Meritorious Service Medal (Executive 
Order 13666) 

• Revising the List of Quarantinable Communicable Diseases (Executive Order 
13674) 

 
Consider the question of whether the President has the authority to raise the federal 
minimum wage for government workers. The Constitution specifically states that 
only Congress has the authority to regulate minimum wage. The President, however, 
is in charge of the executive branch, and has the authority to determine how it 
operates, much like an employer decides employment and operational issues. 
Because of this, President Obama signed Executive Order number 13658, raising 
minimum wage for employees in the executive branch to $10.10 per hour, from the 
$7.25 per hour they were receiving. 
 
The exercise of the Executive Order power has placed President Trump in the daily 
headlines since he took office in January of this year.  Since that time, he has issued 
dozens of Executive Orders. Some of them, particularly those concerning 
immigration issues, have been highly controversial.  In fact, in several instances, 
Courts in different parts of the country have made rulings that certain Executive 
Orders issued by President Trump overreach his executive powers.   
 
All executive orders must be published in the Federal Register, the daily on-line 
publication of federal rules and regulations. 
 

• EXECUTIVE PRIVILEGE 
 
Executive privilege is the right of officials of the executive branch to refuse to 
disclose some information to other branches of government or to the public. It 
includes refusing to appear before congressional committees.  
 
Executive privilege is an inherent power that is not clearly defined, and the courts 
have had to set limitations on the use of the privilege. In 1974, for example, the 
Supreme Court ruled that executive privilege could not be invoked to prevent 
evidence from being used in criminal proceedings against the President. 
 
 
E. The Evolution of Presidential Power 
 
GEORGE WASHINGTON (1789-1797):  Washington was the first President, and 
began the tradition of relying heavily on department heads for advice, similar to his 
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war council during the Revolution.  Washington set a precedent for including the 
Cabinet as part of the President's office. Moreover, because Congress did not 
challenge his appointments or his removal of appointees, principally out of respect 
for him, the tradition was planted to allow the President to choose his or her own 
cabinet.  

Washington’s actions and words also set the standard for many enduring policies 
and procedures of the Executive Branch that were not enshrined in the text of the 
Constitution.  For example, he set the standard for two Presidential terms, a practice 
that lasted until 1940.  

When John Jay resigned as Chief Justice of the Supreme Court, Washington 
selected his successor from outside the bench, disregarding seniority and thus 
allowing future Presidents to draw from a diverse pool of talent beyond the Court's 
aging incumbents. 

When the House of Representatives sought records related to negotiations 
surrounding the Jay Treaty of 1795, Washington refused to deliver all the 
documents. In doing so, he set the precedent for invoking what became known as 
executive privilege.  

In leading federal troops against the Whiskey Rebellion, Washington clearly 
demonstrated the notion of federal authority, establishing the principle that federal 
law is the supreme law of the land, and demonstrating that the federal government is 
empowered to levy and collect taxes for the benefit of the country as a whole. 

Although he sponsored and supported legislative proposals submitted to Congress 
for enactment, Washington carefully avoided trying to dictate or unduly influence 
the judicial and legislative branches of the government. In not vetoing bills with 
which he disagreed unless there were constitutional questions, he set a precedent of 
executive restraint that would be followed by the next five Presidents. Moreover, by 
keeping Vice President Adams at arm's length—not even inviting him to attend 
Cabinet meetings—Washington set the tradition by which the vice President's role 
was largely ceremonial (although, notably, Joseph Biden’s role in the Obama 
Presidency was a departure from that approach). 
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King Caucus (1789–1830s):   

For the first few decades of the republic, congressional delegations chose their 
party’s Presidential candidate in a caucus, a meeting of political leaders to select 
candidates or plot strategy. As a result, the President was, to some extent, dependent 
on the representatives of his party in Congress. Critics derided this system as 
undemocratic, labeling it “King Caucus.”  

Starting in the 1830s, however, parties began using conventions to choose their 
Presidential nominees. This change gave more power to party members outside of 
Congress, opening up the nomination process to increased public participation, a 
trend that has continued into the present day. The end of King Caucus gave more 
power to the President because he was no longer beholden to his party’s members of 
Congress and could act more independently. 

ANDREW JACKSON (1829-1837):  Jackson was greatly loved by the masses; he 
used his image and personal power to strengthen the developing party system by 
rewarding loyal followers with Presidential appointments. Jackson also made 
extensive use of the veto and asserted national power by facing down South 
Carolina's nullification of a federal tariff law.  Jackson vetoed more bills than the six 
previous Presidents combined. 

 

The Clerk in Chief (1840s–1900):   

Even though the end of King Caucus opened up the possibility of greater 
Presidential power, Presidents refrained from seizing that power because of long-
standing attitudes toward the presidency. For most of the nineteenth century, 
political leaders believed that political power should center on Congress and that the 
President’s job should be to execute decisions made by Congress. Some scholars 
have referred to the presidency during this era as a “clerk in chief” because the 
President was not expected to initiate or guide national policy. Many nineteenth-
century Presidents acted more like clerks in chief, exercising little initiative or 
independent power. Abraham Lincoln however took a different path.  
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ABRAHAM LINCOLN (1861-1864): Lincoln was a controversial President, 
assuming powers that no President before him had claimed, partly because of the 
emergency created by the Civil War (1861-1865). He suspended HABEAS 
CORPUS (the right to an appearance in court), and jailed people suspected of 
disloyalty. He ignored Congress by expanding the size of the army and ordering 
blockades of southern ports without the consent of Congress. 

 

The Rise of President-Centered Government (1901–1950s)  

Because the Constitution had been so circumspect with regard to Presidential 
powers, Congress continued to dominate over the executive branch until the 1930s. 
Nevertheless, there were certain shifts beginning at the start of the twentieth century, 
whereby the President began to emerge as a more critical political actor in the 
federal government.  

Congress played a role in expanding this Presidential power. For example, according 
to the Constitution, the President has no role in drafting the federal budget, but in 
the early 1920s, Congress included the President in the budget process, such that to 
this day the President submits a budget proposal, which Congress then uses as the 
foundation for its legislation. 

THEODORE ROOSEVELT (1901-1909) and WOODROW WILSON (1913-
1921): Both Roosevelt and Wilson believed in a strong presidency, one in which the 
President would be assertive and initiate federal policy. Consequently each 
succeeded in expanding the powers of the presidency during their tenures.  

Roosevelt worked closely with Congress, sending it messages defining his legislative 
powers. He also took the lead in developing the international power of the United 
States. While Wilson helped formulate bills that Congress considered, and World 
War I afforded him the opportunity to take a leading role in international affairs. 

After Wilson left office, however, Presidents largely returned to acting as so-called 
“clerks in chief” until Franklin Delano Roosevelt was elected in 1933 during the 
Great Depression. 
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The Strengthening of the Presidency 

With only a few exceptions, Presidents played second fiddle to Congress for many 
years. However, those exceptions — Andrew Jackson, Abraham Lincoln, Theodore 
Roosevelt, and Woodrow Wilson — provided the basis for the turning point that 
came with the presidency of Franklin Roosevelt in the 1930s. 

FRANKLIN D. ROOSEVELT (1933 to 1945): FDR permanently changed the 
nature of the American presidency. Elected during the Great Depression, Roosevelt 
expanded the size and scope of the federal government. As a result, the government 
became involved in many aspects of its citizens’ lives.  

FDR’s New Deal policies included social security, the Tennessee Valley Authority, 
the Works Progress Administration, and several other programs designed to give 
jobs to the unemployed. World War II also furthered the scope of the President’s 
power as commander in chief: Many people thought that because the President was 
the person best positioned to lead the war effort, power should be concentrated in 
the President’s hands. During the war, for example, FDR curtailed civil liberties, 
nationalized industries to aid the war effort, and decided how the war would be 
waged.  

FDR served an unprecedented sixteen years, a total of four 4-year terms, as 
President.   

HARRY S. TRUMAN (1945 to 1953): When the Cold War began shortly after the 
end of World War II, the next President, continued FDR’s policies. Truman sent 
U.S. Troops into war in Korea without a Congressional Declaration of War. He did 
this by describing the issue in different terms – he termed it a ‘police action’ on 
behalf of the United Nations. 

BARACK OBAMA (2009-2017):   Most recently, President Obama took on certain 
causes and positions that were traditionally the purview of Congress.  Some 
welcomed and embraced this approach, others did not. 

As his frustration with what he called a "dysfunctional" Congress grew, President 
Obama resorted to bypassing the legislative branch to implement tighter gun control 
laws. 
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In October 2011, President Obama launched a campaign called "We Can't Wait" 
(this was 10 months after Republicans took over the majority in the U.S. House of 
Representatives). In connection with this campaign, President Obama turned to 
executive orders, policy directives, waivers, and other administrative steps to bypass 
Congress and act on contentious issues, including immigration, welfare, education 
reform and gun violence.  

For example, acting directly in response to the shooting rampage in Newtown, 
Connecticut, President Obama announced 23 executive actions designed to vet and 
limit who can purchase and sell guns. He also called on Congress to ban the sale of 
assault rifles, limit the size of ammunition clips and require background checks for 
all gun sales. 

 
 
 
***The following section is an exercise designed for classroom 
engagement and interaction.  You can modify it in any way you desire, or 
discard it in favor of a different approach to your presentation.*** 
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CAN THE PRESIDENT DO THAT? 

 

Hypothetical 1: 

A strategically important U.S. ally in Asia is attacked.  The United Nations calls on 
all of its member nations to repel the attack.  There has been no proclamation of 
war, but the U.S. President is concerned about America’ s national security in the 
face of this attack, and orders U.S. troops to defend its ally. 

At the same time, in the United States, the United Steelworkers of America are 
scheduled to go on strike over wages.  But hours before all the workers are to walk 
out, the U.S. President nationalizes the entire American steel industry, taking control 
of their operations and stopping the strike in order to avoid what the President calls 
“a national catastrophe.” 

CAN THE PRESIDENT DO THAT? 

Youngstown Sheet & Tube Co. v. Sawyer (1952) 343 U.S. 579. 

Brief Fact Summary. In 1952, after the employees of steel companies threatened to 
strike, the President of the United States Harry Truman ordered the Secretary of 
Commerce to seize the Nation’s steel companies. The steel companies sued. 

Synopsis of Rule of Law. The President’s power, if any, to issue an order must stem 
from an act of Congress or the United States Constitution. 

Facts. In 1951, a labor dispute arose between the United States steel companies and 
their employees. In 1952, the employees union gave notice of a nationwide strike. 
Thereupon, fearful that such a work stoppage would jeopardize our national 
defense, President Truman issued an order directing the Secretary of Commerce to 
take possession of the nation’s steel mills. After obeying the orders under protest, 
the steel companies brought suit in a federal District Court. The Court issued a 
temporary restraining order against the government, which the Court of Appeals 
stayed. 

Issue. Did President Truman have the authority to order the seizure of the steel 
mills? 
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Held. No. The judgment of the District Court is ultimately affirmed by the U.S. 
Supreme Court. 

 Justice Hugo Black stated that there was no statute that expressly conferred upon 
President Truman the power to seize the mills. There are no provisions of the 
Constitution, or combination of provisions thereof, which gave the President the 
authority to take possession of private property as he did. 

Dissent. Chief Justice Fred Vinson argued that we must consider the context in 
which the President’s powers were exercised – a national exigency. The President’s 
power to seize the steel mills derives from his duty to executive legislative programs 
the success of which depends upon the continued production of steel. 

Discussion. This case calls into question the extent and the source(s) of the 
emergency powers of the President under the Constitution. 

Hypothetical 2: 

Pretend for a moment that the rest of the states as you know them are all part of the 
United States, but that California and Hawaii have always been owned by France. 

The President decides that he wants the U.S. to purchase California and Hawaii 
from France, and make them part of America.  So the President sends a couple of 
his trusted advisors over to France, and they make a deal. 

CAN THE PRESIDENT DO THAT? 

Maybe. 

While it did not involve California and Hawaii (which came later and under different 
circumstances), in 1803 President Thomas Jefferson made a deal with France known 
as the Louisiana Purchase.   

The Louisiana Purchase was a seminal moment for a new nation. The land involved 
in the 830,000 square mile treaty would eventually encompass 15 states. The vast 
region had come under French control after Napoleon reached a treaty agreement 
with Spain.  Jefferson understood the potential military danger a French regime 
posed as a neighbor that controlled the Mississippi River. 
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Jefferson sent James Monroe in 1803 to France to join Robert R. Livingston in an 
attempt to buy some part of the territory from the Napoleon regime, in order to 
head off a potential armed conflict. But when Monroe arrived in Europe, Napoleon 
had already made a decision to sell the territory to the United States. Monroe and 
Livingston found out Napoleon wanted $22 million for the entire territory. After 
several weeks of negotiations, the Americans made a deal for the $15 million 
purchase, which also exceeded what they had the authority to spend. It took several 
months for the official news to reach Jefferson in Washington, D.C., and it was 
announced on July 4, 1803. 

While the deal was instantly popular, there was a debate about how such a large 
purchase was allowed under the Constitution. Jefferson himself, took a strict, literal 
view of constitutional powers, meaning that specific powers reserved for the 
President and Executive Branch needed to be spelled out in the Constitution. The 
ability to buy property from foreign governments was not among these powers listed 
in Article IV of the Constitution. 

Instead, Jefferson considered a constitutional amendment as the only way to 
conclude the deal with France. “The General Government has no powers but such 
as the Constitution gives it,” he wrote. “It has not given it power of holding foreign 
territory, and still less of incorporating it into the Union. An amendment of the 
Constitution seems necessary for this.” 

Jefferson’s cabinet disagreed about the need for a constitutional amendment. Others 
believed the deal with France was permissible and implied under the Constitution’s 
treaty-making provisions. Thus, Jefferson sent the treaty to Congress for approval. 

The debate in the Senate only lasted for two days. On October 20, 1803, the Senate 
voted for ratification 24-7, and the treaty was signed on October 31, 1803. In the 
treaty’s aftermath, although some Federalists continued to view the Louisiana 
Purchase as unconstitutional, the purchase was never questioned in court.  

Other Possible Hypotheticals: 

Based on-- 

• The internment of Japanese living in the U.S. during World War II; 

• The suspension of the writ of habeas corpus during the Civil War 
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III. THE RELATIONSHIP BETWEEN PRESIDENTIAL POWERS 
AND CONGRESSIONAL POWERS 

The Constitution does not address one of the significant aspects of the relationship 
between a Congress and a President: political parties. Congress and the President 
can be of the same party, of different parties, or have a split Congress, where the 
House is controlled by one party and the Senate by another. 

If both chambers and the President are of the same party, the United States 
government tends to move efficiently. Many laws get passed. When they are of 
different parties, the government can literally shut down because the President and 
Congress cannot agree on a budget. In a split Congress, the level of impasse will 
depend upon the particular issues. For example, a federal program the President 
wants may not get funded, but judges are confirmed, or the other way around. In a 
split Congress, it is not unusual for a bill to pass one chamber and die in the other, 
thus never getting to the President for signature and implementation. 

 
A. The Interaction Between the President and Congress in Making Law 

Congress is the legislature and, as such, has the primary authority to make new law.  
Although the President cannot vote in Congress, if he does not like a proposed bill, 
he can veto it.  That veto can then be overridden by a vote of a 2/3rds majority of the 
Senate. Practically speaking, this happens less than 5% of the time. 

For his part, as discussed above, the President can propose his own legislative 
initiatives.  However, less than 50% of Presidential proposals have been passed into 
law. 

B. Additional Congressional Checks on Presidential Power 

Congress’ real power over the President is in its control of the purse-strings.  In the 
mid-1990a, the federal government shut down for 28 days when the Republican-
controlled Congress refused to approve President Clinton’s budget. 

Although the U.S. Constitution grants the President some authority to initiate a 
sudden defensive war, the President still—in theory- must defer to Congress. The 
Constitution grants Congress the sole power to “declare war.” Congress has declared 
war on 11 occasions, including its first declaration of war with Great Britain in 1812. 
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Congress approved its last formal declaration of war during World War II. Since 
that time it has agreed to resolutions authorizing the use of military force and 
continues to shape U.S. military policy through appropriations and oversight.  On at 
least 125 occasions, the President has acted without prior express military 
authorization from Congress. These include instances in which the United States 
fought in the Philippine–American War from 1898–1903, in Nicaragua in 1927, as 
well as the NATO bombing campaign of Yugoslavia in 1999. In March 2011, a 
number of lawmakers expressed concern that the decision of President Barack 
Obama to order the U.S. military to join in attacks of Libyan air defenses and 
government forces exceeded his constitutional authority because the decision to 
authorize the attack was made without Congressional permission. Obama explained 
his rationale in a two-page letter, stating that as commander in chief, he had 
constitutional authority to authorize the strikes, which would be limited in scope and 
duration, and necessary to prevent a humanitarian disaster in Libya. 

As addressed in the section related to the powers of the President, one of the most 
influential functions of the President is to nominate Supreme Court justices and 
appoint members to the Cabinet. Because of the wide-ranging powers and influence 
of the Cabinet and Supreme Court on all aspects of society, the ideologies of the 
individuals who occupy these posts are of extreme importance. Presidents typically 
try to nominate persons with whom they share certain philosophies, and can 
therefore use these positions to further advance their agenda. 

Because the power of nomination is such an essential power of the President, the 
Senate's power to reject or approve those nominations is seen as equally important. 
When the President nominates a justice or member of the Cabinet, a Senatorial 
committee reviews the nominee and then makes its recommendation. Based on this 
recommendation, the whole of the Senate next votes on whether to approve or reject 
the nominee.  
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IV. THE RELATIONSHIP BETWEEN PRESIDENTIAL POWERS 
AND THE JUDICIARY POWERS 

 

Article Three of the United States Constitution establishes the judicial branch of the 
federal government. The judicial branch is comprised of the Supreme Court of the 
United States and lower courts as created by Congress. 
 
Section 1 of Article III provides: 
 

The judicial Power of the United States shall be vested in one Supreme 
Court and in such inferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behavior, and shall, at stated 
Times, receive for their Services a Compensation which shall not be 
diminished during their Continuance in Office. 

 

Article III authorizes and sanctions the establishment of (only) one Supreme Court, 
but does not set the number of justices that must be appointed to it; though Article I, 
Section 3, Clause 6 refers to a Chief Justice (who shall preside over the 
impeachment trial of a President). The number of justices was fixed by later statute 
at nine: the one chief justice, and eight associate justices. One associate justice seat is 
currently vacant. 

A. Presidential Nomination of Federal Court Justices 

The Constitution provides that upon a vacancy on the nation’s highest court, either 
by retirement or death, the President is required to nominate a qualified person to 
fill that vacancy. 

When a vacancy occurs, a President has at least two interests in nominating a person 
to the Supreme Court. First is that the person is highly qualified, Generally the 
people are Judges from lower courts and with impressive academic backgrounds (the 
selections have been criticized for coming from only a few select schools such as 
Harvard and Yale).  
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A second motive is that the nominee reflects the political position of the President 
and/or his party. Quite often their political positions can be controversial such as 
abortions and state rights or economic interests.  

Historically many of these controversial questions have resulted in close votes 
between the Justices of the Supreme Court, i.e. 5 to 4. When new vacancies open up 
the President and his party perceive this as a chance to swing the voting bloc in their 
favor. 

Barack Obama during his term was able to nominate three, and seat two, Justices 
(Kagan and Sotomayor). The death of Antonin Scalia last year created a vacancy on 
the Supreme Court that remains today.  President Trump has nominated Judge Neil 
Gorsuch (a lover federal court Judge) to fill that vacancy. Assuming judge Gorsuch is 
confirmed, this new judge may change the balance of the votes in the Supreme 
Court. 

Again, the President nominates (not appoints, although that term is often used) 
Justices to the Supreme Court. The President’s nomination must be confirmed by 
the Senate.  The Senate upon a vote of a simple majority (51 out of 100) can 
confirm the nomination.  It is rare for a Presidential nominee to be rejected.  The 
last time this occurred was in 1987 (Robert Bork). 

In addition to Supreme Court Justices, the President also nominates Judges to the 
federal court of appeals, and to the district courts, which also must be confirmed by 
the Senate, as stated in the Constitution.  There are thirteen federal districts covering 
the United States; we are in the Ninth District. 

Potential federal court nominees are often recommended by senators or sometimes 
by members of the House who are of the President's political party. The Senate 
Judiciary Committee typically conducts confirmation hearings for each nominee. 
Article III of the Constitution states that these judicial officers are appointed for a 
life term.   

B. The Judiciary’s Role In Checking & Balancing 

There are times when there are conflicts between the different branches of 
government. The Judicial Branch often times has to settle the conflict.  Additionally, 
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the Judiciary resolves challenges to laws enacted by Congress, and to executive 
actions by the President. 

In basic terms, the way in which the Supreme Court settles these issues is through 
Constitutional analysis. Does the law conform to the intent of the Constitution?  

Typically this process starts when some individual or entity (with an interest or 
“standing” to bring the action/complaint) brings a case to the federal court system. If 
either side seeks to contest the ruling of the lower federal court, it may then take it 
up on appeal to the federal district court of appeals.  That Court’s determination will 
be the ruling in the matter, unless one of the parties to the lawsuit appeals it to the 
U.S. Supreme Court and the Supreme Court accepts the case for consideration.   

The Supreme Court does not automatically accept every case appealed to it.  First, 
the Justices decide if there is a Constitutional issue. If they decide there is not a 
Constitutional issue then they will not take the case and whatever the lower court 
decided is then the law that applies.  

The Justices can also make the determination that a particular issue is “Political” in 
nature. This simply means that it is an issue that Congress (with the President’s 
concurrence) should decide.  This interaction is a prime example of the checks and 
balances between the different branches of government, designed to ensure that no 
particular branch has too much power.    

When the Supreme Court takes a case, it evaluates whether the challenged law or 
governmental action satisfies constitutional muster.  Often, when striking down some 
action by one of the other branches of government, the Supreme Court will provide 
guidance in its rulings, suggesting how the legislation or action can be modified to 
meet constitutional standards. 

Recently, the President signed an Executive Order that had an effect on travel by 
non-citizens from several countries (Jan 27, 2017). The federal Ninth Circuit Court 
declared that the “Ban” was potentially unconstitutional and placed an injunction on 
the Executive Branch from carrying out the order. That order could have been 
appealed to the Supreme Court. The Executive Branch did not do this and instead 
issued a new Executive Order (which still may be ruled upon by the Federal Courts).  
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A second example involves a Yemeni citizen accused of being Osama Bin Laden’s 
driver and bodyguard, who was captured in Afghanistan and sent by the U.S. to its 
new Guantanamo Bay detention camp at its naval base in Cuba. The Bush 
Administration sought to try this detainee before a Military Tribunal.  He was 
assigned defense counsel who filed a petition in US District Court for a writ of 
habeas corpus, challenging the constitutionality of the military commission, and 
arguing that it lacked the protections required under the Geneva Conventions and 
United States Uniform Code of Military Justice. The theory by the Bush 
Administration was that since the prison was outside of the U.S. the courts did not 
have jurisdiction (power) over these prisoners. In Hamden v. Rumsfield (2006) the 
Supreme Court held that both the Military code of Justice and the Geneva 
Convention applied to Hamden and similarly detained individuals. Implicit in this 
ruling was that the Judiciary has some say in these matters. The Executive branch 
could simply not do as it wished in the name of public security.  

 C. The Foreign Intelligence Surveillance Court 

In addition to the lower Federal Courts and the Supreme Court there is an 
additional powerful court which is called the Foreign Intelligence Surveillance Court.  

This “F.I.S.A” (FISA) court is secret. Although the President nominates persons for 
the Supreme Court and the Senate confirms, the President does not nominate 
Judges to the FISA court. The Chief Justice of the Supreme Court appoints sitting 
lower Federal Judges to this secret court. The President is not directly involved.  

The Chief Justice appoints eleven Judges to this court. The Judges take turns hearing 
applications for warrants, generally for search warrants in regard to communication 
information data (cell phones etc.) These warrant applications, upon probable cause 
(51% level of evidence that there is a basis for believing that information sought is 
relevant to the nation’s security) are customarily granted.  

The FISA Court could grant a warrant, even in regard to a sitting President, if there 
is some evidence of “collusion” with a foreign power or some foreign agent. In 
essence, even if rare or not yet occurring, the President could be subject to such a 
court.  
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V. WHEN PRESIDENTS GET IN TROUBLE  

The Executive Orders issued by a President may be invalidated by a federal court, 
or his veto overridden in Congress; various systemic balances serve to check an 
overreaching President.  But, what happens when a President really gets into 
trouble? Impeachment, for one. 

Impeachment is a process in which an official is accused of unlawful activity, the 
outcome of which may include the removal of that official from office as well as 
criminal or civil punishment.  

A. History of Impeachment in the United States 

In U.S. history, two Presidents have been impeached, President Andrew Johnson 
and President Bill Clinton were impeached by the U.S. House of Representatives, 
but each acquitted by the Senate.  In addition, Richard Nixon resigned before he 
could be impeached.  

President Andrew Johnson was the 17th President of the United States, serving from 
1865 to 1869.  Johnson became President as he was the vice President at the time of 
the assassination of Abraham Lincoln.  The U.S. House of Representatives voted 11 
articles of impeachment against President Andrew Johnson.  Articles of 
impeachment are the set of charges drafted against a public official to initiate the 
impeachment process.  The articles of impeachment do not result in the removal of 
the official, but instead require the enacting body to take further action, such as 
bringing the articles to a vote before the full body.  Of the 11 articles of 
impeachment brought against President Johnson, 9 cite Johnson’s removal of 
Secretary of War Edwin M. Stanton, a violation of the Tenure of Office Act.  The 
Tenure of Office Act was a United States federal law (in force from 1867-1887) that 
was intended to restrict the power of the President of the United States to remove 
certain office-holders without the approval of the Senate.  The law was enacted on 
March 3, 1867 over the veto of President Johnson.  The House vote made President 
Johnson the first President to be impeached in U.S. history.  

President Clinton was impeached by the House on two charges.  The first for 
perjury, and the second for obstruction of justice. These charges stemmed from 
Clinton's extramarital affair with former White House Intern Monica Lewinsky and 
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his testimony about the affair during a sexual harassment lawsuit filed against him by 
Paula Jones. 

If President Clinton was impeached, why wasn’t he removed from office?  As 
discussed below, once impeachment charges are brought by the House of 
Representatives, these charges must be tried before the Senate.  Two-thirds of the 
Senate must then vote to convict before an official can be removed.  In the case of 
President Clinton, the Senate did not reach the 2/3’s majority needed to fully 
proceed with his impeachment.  Following these charges by the House, President 
Clinton was acquitted by the Senate and thus permitted to complete his term of 
office.  

B. What Is Required to Convict a President in an Impeachment Trial?  

A simple majority vote of the House of Representatives is required to bring 
impeachment charges.  Article 1, Section 2, Clause 5.  Upon passage of the articles 
of impeachment by the House, an individual has been impeached.  Then, however, 
these charges (articles) are tried before the Senate.  Article 1, Section 3, Clause 6.  
Two-thirds of the Senate must vote to convict before an official can be removed.   

C. What Are the Grounds for Impeachment? 

Article II, Section 4, deals specifically with the grounds for impeachment and sets 
forth the following four grounds: The President, Vice President and all civil Officers 
of the United States, shall be removed from Office on Impeachment for, and 
Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.  

So what do these grounds actually mean?  Treason and bribery are more clearly 
defined than their later counterparts, so let’s start there.  Treason, in its commonly 
understood form, means “an attempt to overthrow the government.”  Bribery, also 
as commonly understood, means “the act or practice of giving or receiving a bribe.”  

Unlike treason and bribery, what constitutes “high Crimes and Misdemeanors” is 
not always so clearly understood and is thus subject to interpretation by the House of 
Representatives and the Senate. There are essentially four schools of thought 
concerning the meaning of these words, although there is admittedly great variance 
of interpretations even within each of these four general categories.   

Approach 1: Congressional Interpretation.  

SCBA's Law Week Curriculum 2017



24 
 

The first view is that the standard enunciated by the Constitution is entirely subject to 
Congress’ collective interpretation.   

This view is summarized in the following quote by Congressman Gerald Ford from 
April, 1970:  “What, then, is an impeachable offense? The only honest answer is 
that an impeachable offense is whatever a majority of the House of Representatives 
considers it to be at a given moment in history; conviction results from whatever 
offense or offenses two-thirds of the other body considers to be sufficiently serious to 
require removal of the accused from office...”  

Given the extreme effect such a standard would have, specifically upon the 
relationship between the executive and legislative branches, this view is not 
commonly held.  

Approach 2: An Indictable Crime.  

The second view is that the Constitutional standard makes it necessary for a 
President to have committed an “indictable crime” in order to be subject to 
impeachment and removal from office.  This view emerged, and was adopted by 
many Republicans, during the impeachment investigation of President Richard M. 
Nixon.   

This view rests on the tone of the language of Article II, Section 4, which seems to 
be speaking in criminal law terms, in addition to Article II, Section 2(1) which 
provides that “the trial of all crimes, except in cases of impeachment, shall be by 
jury,” thus implying that impeachment requires a criminal act.   

Approach 3: Misdemeanor.  

The third approach, focusing on the word “misdemeanor” is that an indictable crime 
is not required to impeach and remove a President.  This is because, at the time the 
Constitution was ratified, the term “misdemeanor” did not have a specific criminal 
connotation.   

Approach 4: Relating to the President’s Official Duties 

The fourth and final view is that an indictable crime is not required, but that the 
impeachable offense must in some way relate to the official duties of the President. 
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Proponents of this view have suggested that Congress pass laws declaring what 
constitutes “high crimes and misdemeanors,” essentially, a list of impeachable 
offenses, but this has yet to happen.   

D. What Is the Process of Impeachment? 

A majority of the members of the House must vote for the charges in order to 
impeach the President.  After the charges of misconduct are filed, the Senate has the 
power to try impeachment cases like a court.  Two-thirds of the senators must vote 
for conviction.   

The trial in the Senate is handled by "Managers" from the House of Representatives, 
with the assistance of attorneys employed for the prosecution of the impeachment 
case.  The Senate sits as a jury.   The Senate then debates the matter and votes, each 
individual Senator voting whether to convict and thus remove the President from 
office.  If more than two-thirds of the Senators present vote to convict, the President 
will be removed.  

If the President is convicted and removed from office, the question then becomes 
does the President have a right of appeal, and if so, to whom?    

Article I, Section 3, of the Constitution states the following:  “The Senate shall have 
the sole Power to try all Impeachments . . . .”  Based on the foregoing, for many 
years, the common view was that the Senate was the final arbiter when it came to 
impeachments and that a conviction would be unreviewable.  See Ritter v. U.S., 84 
Ct. Cl. 293 (1936) cert. denied 300 U.S. 668 (1937).   

However, it has been contemplated that, since there is an impeachment standard 
(the four grounds set forth above), there is a possibility that such standard will be 
improperly followed and thus should be subject to review.  Because there has never 
been an impeachment and conviction resulting in the removal of a President, there 
is no clear answer to this question. 
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E. Consequences Short of Impeachment: Richard Nixon as an Example.  

There are consequences, short of impeachment, in cases where Presidents break the 
rules or exert excessive exercise of executive power; those consequences include the 
force and effect of public opinion, negative press, drop in approval ratings, etc.   

President Nixon and the Watergate scandal are a good framework for this 
discussion.  While President Nixon was never officially impeached, the 
impeachment investigation and the scandal itself had such an effect on public 
opinion surrounding President Nixon that, in the end, he had little choice but to 
resign.  

In the history of the United States, President Nixon is the only President to resign 
from office (August 9, 1974).  In the aftermath of the scandal, amidst plummeting 
approval ratings and talks of almost certain impeachment and removal, President 
Nixon announced his resignation both on television and over the radio.   

Watergate, to summarize, involved a break-in at the Democratic National 
Committee headquarters at the Watergate office complex in Washington D.C. in 
1972, followed by the Nixon administration’s attempt to cover-up its involvement.   

The scandal emerged when the five men who had broken into the DNC 
headquarters were arrested.  The FBI discovered a connection between cash found 
on the burglars and a slush fund used by the official organization of Nixon’s 
campaign.   

By July 1973, evidence mounted against Nixon’s administration and the investigation 
revealed that President Nixon had a tape-recording system in his offices and had 
recorded many conversations.  The U.S. Supreme Court ultimately compelled 
President Nixon to release the tapes to government investigators and he eventually 
complied.  These tapes revealed that President Nixon had attempted to cover up 
activities that took place after the break-in and to use federal officials to deflect the 
investigation.   

Facing virtually certain impeachment in the House of Representatives and equally 
certain conviction by the Senate, Nixon resigned the presidency in August, 1974 and 
in September of that year, Gerald Ford, his successor, pardoned him.   
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